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TOPSECRET/friCS//ORCON/]sOFOR3%7./lvIR NOV - 9 2007 



U.S. Depamnent of Justice'-'^. U.S. DiCTr^icf : 
United States Attorney >£/-ANDril», Vij-.n; 

Eastern District of Virginia 



iJOOJamiaaii A*emif P03)399-S700 

Aiaatulria. firgluie 22314 

FILED WTTH THE 

October 25. 2007 ^ ""T^CUR^^ 



Hon. Karen J. Williams 

Chief Judge 

United Stales Court of Appeals 

for the Fourth Circuit 
] 100 East Main Street, Suite SOI 
Richmond, VA 23219-3517 

Hon. Leonie M. Biinkema 
United States District Judge 
Eastern District of Virginia 
401 Courthouse Square 
Alexandria, Virginia 223 1 4-5799 

Hand-delivered via Court Security Officer 

R«: United States v. Zacarias Moussaoui 

Fourth Circuit Dodtet Nos. 03-4792, 06-4494 
District Court Case No. 0M55-A 

Dear Chief Judge Williams and Judge Brinkema: 

The Government respectnilij- submits this letter to inform the Court that tvk^o ex parte 
declarations prex-iousiy submitted by the Central intelligence Agencj- ("CIA") in this case contain 
factual errors concerning whether inierrogaUons of certain enemy combatants were audio or 
video recorded. The errors, described more fiilly below, do not prejudice the defendant in light 
of bis guilty plea, extensive admissions in the penalt)- phase, and the jury's decision not to 
impose a death sentence. We advise both Courts because the declarations in question were i^t^ 
in the District Court and included in appendices filed in the Fourth Circuit. 



■ DeiJvul fjum. Multipjt G u m tea - 
- DcfclnsaifS ' on: 35X] Human 

TorsECJu:T/.Tics//ORCo?{.'?ioron?iY/'Mn 
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Recently, we learned that the CIA obtained three recordings (two video tapes and 
short audio tape) of interviews off^ 
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one 




JjJgJ^JjJjJJgJjJginvo]^^ 

BBj^^^H^^^^^^^^^m^mm Furtbcr, the CIA came into possession of 
the three recordings under unique circumstances involving separate naUonal security matters 
unrelated to the Moussaoui prosecution. 

On September 13, 2007, an attorney for the CIA noUfied us of the discovery of a video 
tape of the interrogation p fBBBWM^BBMIBMMIIIi^— ~ 

2007, we viewed the video tape rndT^S^B^BSSSSSL l^^^^t' 
transcnpt contains no mention of Moussaoui or any details of the September 1 1 plot In other 
words, the contents of the interrogaijon have no bearing on the Moussaoui prosecution ' The 
existence of the video tape, however, is at odds with statements in two CIA declarations 
submitted in this case, as discussed in detail below. 

After learning of the existence of the first video tape, we requested the CIA to perform an 
exhaustive review to dctcmiine whether it was in possession of any other such recordings for anv 
of the enemy combatant wimesses at issue in this case. CIA's review, which now appeas to be 
complete, uncovered the existen ce of a second video tape, as wel l as a short audio tape, both of 
which pertained to intetrogationsBHHHHBHIHBBHBH On October 1 8 
2007. we viewed the second video tape and listened to the audio tape, while reviewing transcripts 



I ^*^ o"e of the enemy combatant vrime sses whom Moussaoui 
wanted to call lo testify on his behalf; f «»«»^ui 




-^=e^D 



■ Derived fuju i ! Multiple S o uto o ir - 
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At our request CIA also provided us with intelligence cables pertaining to the interviews 
recorde on the two v.dco tapes^ Because we reviewed these cables during o^'dt^v^TvJe^ 

mielhgence cables accurately summarized the substance of the imeirogatioiis in quc^tioT 

f K. 1 1 ■J^J^''' '^' audio/video recording of enemy combatant inieirogations occurred and that 
the Umted States was in possession of three of those recordings is. as noted inSStt^th 
factual assertions in CIA declarations dated May 9. 2003 (the "MaV 9 DeclalitSlnH 
November 14. 2005 (O^e 'T.ovember 14 Declara'tio;-). lie May 9 De^la^C^siTt the 
Fourth Crcnt directed the District Court to consider subsUtutions under AeSL 

d^e^Tt^'"''"" ^"i"T^"^ ^" "'" of ^^'ny '^o-batant testimony s^t bl the 
defendant, b an ensuing CIPA hearing, on May 7. 2003, Judge Brinkema order^Ac 
Govemmem to determine, inier alia, whether inten-oeationsH^^lHI^lT \. v n 



intelligence cabTr '^'"'' "'"^^ "'" "'^ P"^'°"'>' "^''"^ ^^ ^^ -^-^ within an 

' ^ .Although we have provided defense counsel with a copv of this letter we havi. no, 
prov.ded them with a copy of the transcripts for two r^ns. First, th^' i^ (S^fe^Tjc^e^ oZ 
S^MiS^ffn^Zi^.'^^ °''^'^ "^""■^' ■'"'^ ° need to know "^^^ 




D&:iH>J fiom. Multiple Soajtci 

T n P Tr n r T'iim i .ora- o .|,,.ororji/,M' ""-' ' " ' " " """"" 
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Quesuon: 



Answer: 



Whether ihe interrogations | 
any format? 

No. 



|are being recorded in 



See Docket No. 905 (Attachnienl A).* 

Pe November 14 DeclaraUon arose after the Fourth Circuit published its decision in 
UmedSioies v. Moussaoui 382 F.3d 453 (4* Cir. 2004), and after Motissaotii pleJed gX 
Foliowng these events and in anticipation oft he penalty-phase trial, the District Court ordSed 
JheGovemniem to disclose various information 1^^^H^^^^^—^^^w»»»l 

mos, »f ttol order, a, >he Gov«™»„,., r.,u«, («, Docks No. 1282). bu.^S^!ScS 
Oovenment 10 confinn or deny Ihal ii has video or audio tapes of these intem>m«nn. " ... 
11/3/05 Order OJocke, No. 1359).a,4. TTk November 1 4 D^aS^reS^KS,.^ 

^^HH" See ] 1/1 4/05 Declaration Pocket No. 1369), at 3. 

.K ,• ^,K^'li?T'!'''^'^"*°'^°^*''''^''"''°'"'^"C^A possessed the three rew^^ 

?" """' th^« 'h'= Declarations were submitted. We asked the CU to ascertai n the re^for such 

oD Cij or* ^ — — - — — 



unknowmg that a different conSStSheaAhadSSJ^SB^ 



As noted above the eirors in the CIA declarations at issue, although unfortunate did not 
prejudice Moussaou, who pied guilty, reiterated his guilt in substantial aXSo^^ ^^3^^ 
phase, and ultimately received a life sentence after the jui,' declined to sentence ^ to de^^ 



en*. K, '^t '"''°"'^ "^^ ''"*'' ^ *' ^'^"^ Court in an opinion, dated May 1 5 200^ 
dTJ^tc ^'\ '-'■■ Vi .^°^ ^' "^^"^^ ""' ^' W«>' ^5 opinion wer^ ^^^VL 

249. 27j. The May 9 Declarauon was included in the classified SuDDlemental Pr Pnr.^ 
Ap^to filed .^th the Founh Circuit on May 23. 2003. in ^oS^t^.l^L SGX, 



■ Derived fiom: Mulijplc Sourocir 
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We bring the errors lo the Court's attention, however, as pan of our obligation of candor lo the 
Court. 

The Government will promptly apprise the Court of any further developmenu. 

Sincerely, 

Chuck Rosenberg 
United States Attorney 



By: 




David Novak 
David Raskin 
Assistant United States Attorneys 



cc; Justin AnionipiJlai, Esq. 
Barbara Hartung, Esq. 
Appellate Counsel for Zacarias Motissaoui 
(without transcripts) 



De r ituJ Civmi f i iultiple Soureca 



